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SUPREME COURT OF THE STATE OF NEW YORK
APPELLATE DIVISION, FIRST DEPARTMENT

............................................ X
In the matter of the application of
: NY County Clerk’s

THE BANK OF NEW YORK MELLON, in its ¢ Index No. 150973/2016
Capacity as Trustee or Indenture Trustee of 530 :
Countrywide Residential Mortgage-Backed ;. Assigned to: Scarpulla, J.
Securitization Trusts, :

NOTICE OF APPEAL

Petitioner,

For Judicial Instructions under CPLR Article 77
On the Distribution of a Settlement Payment,
,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,, X

PLEASE TAKE NOTICE that, pursuant to CPLR §5701(a), Respondents American
International Group, Inc., AIG Financial Products Corp.; AIG Property Casualty Company;
American General Life Insurance Company; American Home Assurance Company; American
International Reinsurance Company, Ltd.; Commerce and Industry Insurance Company;
Lexington Insurance Company; National Union Fire Insurance Company of Pittsburgh, PA; The
United States Life Insurance Company in the City of New York; and The Variable Annuity Life
Insurance Company (collectively, “AlG”), by their counsel, Quinn Emanuel Urquhart &
Sullivan, LLP, hereby appeal to the Appellate Division of the Supreme Court of the State of New
York, First Department, from the Decision/Order of the Supreme Court of the State of New
York, County of New York (Scarpulla, 1.}, entered April 5, 2017, to the extent that it ruled on the
settlement distribution methodology for the CWALT 2006-0A 10 and CWALT 2007-OA3 trusts,
AlG does not, however, appeal with respect to the portions of the Decision/Order correctly
holding “that there is no support in the Governing Agreements for a distribution to relate back to

a prior set of certificate balances,” Decision at 17.
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Dated: New York, New York
May 4, 2017

RECEIVED NYSCEF: 05/04/2017

QUINN EMANUEL URQUHART
& SULLIVAN, LLP

By: /s/ Jordan A. Goldstein
Michael B. Carlinsky
Jordan A. Goldstein
David D. Burnett
51 Madison Avenue, 22nd Floor
New York, New York 10010
(212) 849-7000

Attorneys for Respondents American International Group,
Inc., AIG Financial Products Corp.; AIG Property
Casualty Company; American General Life Insurance
Company, American Home Assurance Company,; American
International Reinsurance Company, Ltd.; Commerce and
Industry Insurance Company; Lexington Insurance
Company,; National Union Fire Insurance Company of
Pittsburgh, PA; The United States Life Insurance Company
in the City of New York; and The Variable Annuity Life
Insurance Company
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SUPREME COURT OF THE STATE OF NEW YORK -
NEW YORK COUNTY

PRESENT: SCARPULLA, SALIANN PART 39
Justice

In the Matter of the Application of
INDEX NO. 160673/2016

THE BANK OF NEW YORK MELLON, in its Capacity as Trustee
or Indenture Trustee of 530 Countrywide Residential Mortgage-

Backed Securitization Trusts, '
Petitioner, MOTION DATE , - 09/21/2016

For Judicial Instructions under CPLR Article 77 MOTION SEQ. NO. 001
on the Distribution of a Setllement Payment. ’

The foliowing papers, numbered 1 to ‘ , were read on this application toffor special proceeding
Notice of Motion/ Petition/ OSC - Affidavits - Exhibits . No(s)
Answering Affidavits - Exhibits - T , No(s)
Replying , : ' No(s)

Peexpraxeruvery fecssrrrearry P T T T T T R R T Y EPeERIRLLEBISIIBIIRNGIGSIIEINLS

Upon the foregoing papers, it is

ORDERED that the petition is decided in accordance with the accompanying memorandum

decision.

DATE : 3 \5\\\? | ‘ WWM&W

’ ‘ & \SAUAﬂ@ SCARPULLA, JSC
1. CHECK ONE i [ ]case pisposeD ON-FINAL DISPOSITION
2. APPLICATION : [ _JorantED [ ]DENIED [ | GRANTED IN PART [x]oTHER
3. CHECK IF APPROPRIATE : [ |SETTLE ORDER [ ] susmIT ORDER
. ‘ [ Ipo noT PosT [] FiDUCIARY APPOINTMENT [ |REFERENCE

160873/2016 TH&QANK OF NEW YORK MELLON VS. X Motion No. 001

M, 1 of 18
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: PART 39

l In the Matter of the Application of

‘ THE BANK OF NEW YORK MELLON, inits ' DECISION/ORDER
’ Capacity as Trustee or Indenture Trustee of 530 '

Countrywide Residential Mortgage-Backed Securitization , Index No, 150973/2016
Trusts, Motion Seq. No. 001

Petitioner,

For Judicial Instructions Under CPLR Article 77
On the Distribution of a Settlerent Payment,
------- - . : X

HON. SALIANN SCARPULLA, J.:

‘Petitioner the Bank of New York Mellon seeks judicial instructions on how to distribute a
portion of the $8.5 billion settlement payment entrusted to it as trustee of 530 residential mortgage-

* backed securities trusts (“the Covered Trusts”). Certain certificateholders from the various trusts
dispute how the settlemen% pa.yment should be distributed.

In June 2011, the Bank of New York Mellon (“the Trustee”) entered into a Settlement
Agreement on behalf of the Covered Trusts to resolve allegations that Bank of America
Corporation, BAC Home Loan Servicing LP, Cauntrywide Financial Cérporation, and Countrywide
Home Loans, Inc, breaohéd certain representations and warranties contained in the pooling and
servicing agreements (“PSAs”) or sale and servicing agreements and indentures (collectively, “the

Governing Agreements™) for the Covered Trusts,! Under the Settlement Agreement, each of the

' Countrywide Home Loans, Inc. is the originator and seller of the residential mortgage-~
backed securities, and Countrywide Financial Corporation is its parent company. BAC Home
i Loans Servicing, LP (formerly known as Countrywide Home Loan Servicing, LP) is the master
' servicer of the loans, and Bank of America Corporation is its parent company. In July 2008, Bank
of America acquired Countrywide.

150973/2016 THE BANK OF NEW YORK MELLON Motion No. ook of 19 i ; Page 1 of 18
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Covered Trusts is designated to receive a specified portion (an “Allocable Share”) of the $8.5
billion settlement payment. - |

Shortly after the settlement was executed, the Trustee comfne.nced’an Article 77 proceeding
to obtain court approval of the'Settlément Agreement. On January 31, 2‘01'4, Justice Barbara
Kapnick approved the majority of the Settlement Agreement, with the exception of the release for
lean modification repurchase (};laims, Subsequén{ly, the F irs.t Department affirmed and modified
Justice Kapnick’s decision, to “approve the sett}ément iﬁ all respects, including the aspect releasing
the loan modification ciai‘m's.” 71;? re Bank of New York Mellon, 127 A.D.3d 120, 128 (1st Dep’t
2015). | | .

On Februoary 5, 2016, tﬁe Trusteé commenced this proceeding seeking interpretation of the
Settlement Agreement, i.e., Spccif‘ic instructions on how the settiement payment should be
distributed. On that date, I directed any interested persons to submit an answer to the petition by
March 4,\2016. I furtheif ;iirected the Trustee to place the settlement payment in escrow during the
pendency of this proceeding. - |

On May 12, 2016, I issued a partial severance order af;d partial ﬁnél judgment for five
hundred and twelve of the; Covered Trusts, fér which there was no dispute as to payment of the
Allocable Share attributable to those Covered Trusts. On November 18, 2016, I issued a second
partial severance order an;i partial final judgme‘nt for three uncontested trusts, CWALT 2007-0A2,
CWALT 2007-0OA10, and CWHL 2006-0A4. As per the agreement of the Trustee and those
Covered Trusts, the pértia-i judgments direciged distribution according to the Standard Intex method. .
Fifteen disputed trusts remain. |

Section 3(d) of the Settlement Agreement states that the ‘Allocable Share for each Covered
Trust shall be distributed ‘»‘in accordance with’ the distribution provisions of the Governing

Agreements . . . as though it was a Subsequent Recovery available for distribution on that

150873/2016 THE BANK OF NEW YORK MELLON Motion No, 0013 of 19 Page 2 of 18
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distribution date.”? The Settlement Agreement further provides that — “éﬁ:er the distribution of the
Allocable Share” — the Trustee shall “allocate the amount of the Allocable Share for that Covered
Trust in the reverse order of pre\;riously allocated Realized Losses, to inércase the Class Certificate
Balance, Component Baiance (,omponent Prmmpal Balance, or Note Prmolpal Balance, as
apphcable ... to which Reahzcd Losses have been prevxously allocated .. pursuant to the
Gove;ming Agreéments.” }-

The above distribution method set forth in the Settlement Agreement — known as the “pay
first, Wme up second” method — has been the Trustce S typmai order of Gperatlons for distributing
payments among cemﬁcateheiders Notwithstanding that the Trustee has h;storzcaliy utilized this
method, the Trustegz ciaun;s that a contmversy has arisen in connection with some of the Covered
Trusts because the pay first, write up second method results in a distribution under which a large
amount of the Allocable Share will bypass senior certificates, and will be paid out instead to junior
certificates with realized !os?ses. |

This diétribution rf»:sult wiif occur for certain Covered Trusts that. have an
“overcollateralization” structure. ’i?he purpose of oyercoliateraiizaticn' isto create a cushion of
ékcess mortgage loans that will insulate the trust’s certificateholders from losses. At the outset, an
overcollateralized trust sfarts out with an initial prinéipai balance of underlying‘ mortgage loans that
exceeds the initial principal balance of certificates. The advantage of this structure is that, in the
event that a mortgage loan defaults and is written off, the remaininé mortgage loans are intended to
be sufficient to cover the prihcipal balance of certificates. In general, overcollateralized trusts have

‘a target amount of overcollateralization, referred to as an overcollateralization target amount.

: The Settlement Agreement also provides that in the event that the Governing Agreement
does not define “Subsequent Recovery,” the Allocable Share must be distributed “as though it was
unscheduled principal available for distribution on that distribution date.”

4 of 1%
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The Trustee asseris tha‘{ the trusts at 1ssue are no longer ovcrcol%aterahzed due to the default
of an unexpected}y high number of mortgage 1oans whu:h have elumnated any ﬁrevzousiy existing
cushion of excess iaans In mstance‘; wherc the pnnclpal ba}ancc of 1he moﬁgaga loans has fallen
below the principal balanee af the cemﬁcates the ;rusts expenenced wrlte. dma;'ns to maintain parity |
between the loan balances and ccrtlﬁcate balances |

The Trustee expiams, however {hat under ihe pay ﬁrst write up second method the
overcollateralization targets for the trusts wﬂl “nnt be satzsﬁcd before the dlstmbumon or after the
distribution, but dwzng thc distnbunon éarccess —in between step one (payment) and step two
(write up) ~ [when] the (}C Target is. temp(}rarlly, emd artzﬁczally, met.” The Trustee claims that, as
a result of this temporary and arilﬁmal avercollaterahzatmn a large prépomon of the Allocable
Share will not pay off the priné:iéal baigr;ce Of ser’;iqr certiﬁcates first, bgt‘ wﬂlv mstead pay junior
certificates with reahzed Eosses | N | |

In light of this anticxpated outcnnie the Tru‘stf-:e seeks mstruct:ons on whether the Trustee |
should: (1) foliow the Settiemem Agreemem and contmue its pracuce of “pay first and write up
second” but make‘ an ad;ust;ncnt to the overcollaterahzalmn in order to: preveﬁt “Ieakage” to the
‘mmorAcemﬁcates (2) fo low the Settlement Agreement and cor;tmue ;ts practlce of “pay first and
write up second” but make no adjustment ‘co the avercoliaterah;'atmn calculatzon thus permmmg
leakage; or (3) change 1ts generai order ef Qperatmns in the Covered Trusts to “write up first and
pay secend” notwnhstandmg thc Ianguagc of the Seitiemem Agrcemem 3

Cemhcateheiders American Imematlonai Gmup, inc and ;ts afﬁl;ates (collectl‘vely “AIG™)

and Aegon and Blackrockﬁ ‘;Fin_aﬂcial Managcmr;:nt, Inc.r (“Insntunonai Inv.estors”) argue that the first

3 The petition further sac’ks (a) an ‘order that the Coart shall retain exclusive jUi‘lSdlCU{)n over
this matter for the purposes: of rendering additional instructions as are necessary or appropriate in
the administration of the Covered Trusts; and (b).an order bamng htlgat;on of the questions raised
herein outside the context 0{‘ thlS proceedmg : ,

15097312016 THE BANK OF NEW YORK MELLON MmianNc s of 15 o Page 4 of 18
7 of 21




(FILED: NEW YORK COUNTY CLERK 05/04/2017 05:08 PM INDEX NO. 150573/2016
P'[VC/“'E"LT‘ T DI 1.0 ‘ " I\DLDL%}&I&%E:E‘ isggég?éégé/
NYSCEF DOC. NO. 193 - ‘ RECEIVED NYSCEF: 04/04/2017

method described above (referred to as the “Standard Intex Method”) should apply. Tilden Park
Capital Management LP (“Tilden Park™), Prosiris Capital Management LP (“Prosiris™), and
BlueMountain Credit Altefnatives Master Fund L.P. and its affiliates (“Blue Mountain”) argue that
the second method described abové should apply. Léstly, Center Court; LLC (“Center Court”)

seeks the third method — write up first and pay second — to be applied.

The parties raise two iésues. The first issue c‘éncems the CWABS 2006-12 trust, where one
certificateholder has chéﬂenged the Settlement Agre%:ment’s choice of disfributing the Allocable
Share as a Subsequent Recovery. The second issue concems‘\%fhether the Standard Intex method,
the pay first, write up second ~mcﬂn:rcl; or the write uia first, pay second :ﬁéthogi should apply to the
fourteen remaining trusts (“thé Fourteen Trusts™).* )

Discussion |
L CWABS 2006-12 T'rus‘t |

Under the Settlement (Argreelhent, the trust CWABS 2006-12 (“the .200642 Trust™) is
designated to receive approximatély $62 million d’éﬂars as its Ailocablé Share’ Section 3(d) of the
Settlement Agreement states that the Trustee shall distribute the -Allocable Share according to the
distribution provisions of thé Governing Agrecmehts ‘fas though it was-a Subsequent Recovery
available for distribution oﬁ that distribution date.”

TIG Securitized Asset M‘astér Fund LP (;"TIG”) objects to the dvis‘tribi’;tion of the Allocable
Share as a Subsequent Recovery.‘ Specifically, TIG contends that treating the Allocable Share as a
Subsequent Recovery is a violation of the 2006-12 Trué_t’s Governing Ag;‘eemen{, and the

Allocable Share must instead be treated as Excess Cash Flow.

4 The Fourteen Trusts are: CWALT 2005-61, CWALT 2005-69, CWALT 2005-72, CWALT
2005-76, CWALT 2005-IM1, CWALT 2006-0OA10, CWALT 2006-OA14, CWALT 2006-0A3,
CWALT 2006-OA7, CWALT 2006-OAS8, CWALT 2{)07-OA3 CWALT 2007-0A8, CWMBS
2006-3, and CWMBS 2006- OAS e : . .
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In opposition, Pacific Investment Management Company LLC (“PIMCO”) and Center Court
argue that TIG’s objectién should be precluded becaﬁge it is untimeﬁ_y, B'arred by res judicata, and
not within the scope of this proceeding. They also argue that treating the Ailf;cabie Share as a
Subsequent Recovery dacs not violate the 2006-12 Trust’s Governing Agreement.‘

Center Court and PIMCO contend that TIG fai]ed to raise its objection in this proceeding
until June 27, 2016, Although Center Court and PIMCO argue that TIG’s opposition should be
stricken as untimely, I accept TIG’s opposition papérs. | At the June 22, 2016 court conference, TIG

| and PIMCO infofmed me that they viﬁtcnded to submiﬁ papers by June 27, and I agreed to accept
their pa;pers by that deadlix;e. |

Next, PIMCO argues that the doctrine of re;s jz;ads‘cam bars TIG’s objection because it could
have been raised in the prior Article 77 proceeding before Justice Kapnick. Res judicata bars a
pmwﬁmnmgmmg%pmMnﬂwméﬁMgmmmﬁﬁmnwmsmxmﬂmngmmnmmmbawwnme
same pariies involving ;he same subject matter.” In ;ﬁé Hunter, 4 N.Y.3d 260, 269 (2005). Res ‘
Jjudicata generally precludes “claims actually litigated,” but also applies to “claims that could have
been raised in the prior litigation.” Id

To determine whether a claim is barred by res judicata, our courts apply a transactional
mdwhmmmmmumwhmmhmmﬂmméadmmhbmm@umaﬁmﬂamdw%maﬁmedams
arising oﬁt of the saﬁze transaction or series of trgr;sactions are barred, even if based upon different
theories or if seeking a dii;férent remedy.” O 'Brien v. City of Syracuse, 54 N.Y.2d 353, 357 (1981).
The purpose of the res judicata doctrine is “to pr(‘:}"zirde finality in the resolution Qf disputes” and is
based on “[c]onsiderations of juéieiai econcﬁ’;y as &‘en as fairness to the parties;” Reilly v. Reid, 45
N.Y.2d 24, 28 (1978).

TmMMm@WMmemMMMwmmw&mMMWMMwmmmmV

Article 77 proceeding. In the prior proceeding, the Court determined that “a full and fair

150873/2016 THE BANK OF NEW YORK MELLON Motion No. 00% of 19 Page 8 of 1§
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opportunity” had been offered “to all Potentially Interested‘lf’ersans, including the Trust
Beneficiaries, to make their views known to the Coum to object to the Settlement and t{) the
approval of the actions of the Trustee in entering into the Set_tlément Agreement, and to ‘participate
in the hearing thereon.” In re Bank of N. Y Melion., ;42 Mis;. 3<i' 1237(A) at 14 (Sup. Ct. New York
County 20 14). Because TIG had‘ a full and fair oppér{unity to raise its objection to the Settlement
Agreemeﬁt’s terms in the prior proceeding, I;IG’S objection in this pmceedlzng is now barred by res
Judicata? | |

As no other certificateholder raises an objeotioﬁ to the distributién\ of'the Allocable Share as
a Subsequent Recovery, I 'direct the Truétee to distribute the A]lgcable'Share for the 2006-12 Trust
as thougﬁ it was a Suﬁsaquent Recovery, pursuant to the terms %)f the Settlement Agreement and the
PSA for the 2006-12 Trust.
II.  The Fourteen Remaining Trusté

In regards fo the Fourteen Trusts, the pérties dispute whether the Allocable Share should be
distributed according to: (1) the Standard Intex method ; (Z)thé ?ay ﬂfst; write up second method;
or (3) the write up first, pay second method. - ”

The Settlement Agreement sets fqz;th two éperati;ms that the Tfustee must foliow in
distributing the Allocable Sﬁarc for each of théFouﬁeen Trusts. First, the Sgttlement Agreement

states that the Trustee shall distribute the Allocable: Share to certificateholders “in accordance with

*TIG argues that treating the Allocable Share as a Subsequent Recovery is a violation of the
2006-12 Trust’s Governing Agreement. Even if I were to entertain the merits of this argument, I
find it to be unpersuasive. Although TIG is correct in pointing out that the Allocable Share does
not fit within the definition of “Subsequent Recovery” as it is not a recovery on a liquidated . i
mortgage loan, the Allocable Share is nevertheless to be distributed “as though it was a Subsequent :

Recovery.”

' Page 7 of 18
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the distribution provisions of the Governing Agreements . . . as though z‘f was a Subsequent
Recovery available for distribution on that distribution date” (emphasis added).

Second, the Settlement Agreemént directs the Trustg:e to_;fallocate the arﬁount of the
Allocable Share for that Covered Trust in< thc reverse order éf pfeviously allocated Realized Losses,
to increase the Class Certificate Balance, Component Balance, Component Principal Balance, or
Note Principal Balance, as applicable . .. to which Realized Losses have been previously allocated
.. . pursuant o the Gox;erning Agreements.”

The parties do not dispute that the distributioﬁ pravisionsiin the Settlement Agreement direct
the Trustee to pay out the Allocable Share first, and then to write up the cerf;ificatcs in the amount
of the Allocable Share as described above. To perform the first operation, the Trustee must pay the
Allocable Share as though it was a “Subsequent Recovery,” as that term is defined by the
Governing Agreements. Bach of the Fourteen Trusts have a quéming Agreement with slighﬂy
different terms. As the‘ parties have not poiﬂte;i out any signiﬁoént differenées between the
Goveming Agreements, [ treat them similarly, |

Each of the fourteen Governing Agreements contain a “Section 4.02 - Priorities of
Distribution,” which séts forth the c:rculer‘olf distribution of the trust’s fundsAamong the certificates on
a monthly basis. The amounts availab}é to be disiriﬁﬁted each month are czﬁled “Available Funds.”
Available Funds consists of certain amounté held in the trust’s} Certificate Account, including
payments of principal and interest from the underlying mortgage loans.’ Available Funds also
include Subsequent Recoveries, which are typically unexpected recoveries - from mortgage loans |

. ’ “‘
that have been previously liquidated. -

s See e.g., CWALT 2005-61, Section 3.05.

150973/2016 THE BANK OF NEW YORK MELLON Moti‘on No, g9 of 19 ' Page 8 of 18
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Section 4.02 pro?ides that Available Funds are to be distributed to certificates in the
following general order: (1) interesﬁ; (2) principal iﬁtan amount called “the Principal Distribution
Amount”; and (3) unpaid realized losses. Available Funds are distributed on a regular distribution
date each manﬁh, which is usually the 25 _of the month. |

Because the Settlement Agreement requirés tﬁe Allocable Share to be treatéd as ;a
Subsequent Recov;ery, the Allocable Share must first flow into Avéiﬁlable Funds, aﬁd then be
distributed in the order established by Section 4;02. The parties doknot dispute the portion of the
Allocable Share that will be paid for the first category for distribution — interest. |

The main dispute between the parties conccrné how much of the Aliccable Share will be
apportioned to the second category for distribution — the Principal Distribution Amount. Funds that
fall within the Principal‘ Distribution Amount are generally paid out to certificates in order of
seniority until their éertiﬁcate balances equal zero.’ }

The express deﬁnition for “Principal DiSt‘I;ibuiion Amount” is: “the excess, if any of (1) the
aggregate Class Cer:zjﬁcate Bafcmce of the Certificates rclated to such Lcan'Group immediately
prior to such sttrlbutlon Date, over (2} the excess, if any, of (a) the aggregate Stated Pr mczpa!
Balance of the Morxgage Loans in that Loan Gmup as-of the Due Date in the month of that
Distribution Date (after giving effect to Principal Prepayments received in the related Prepayment

Period), over (b) the Group 1 Overco!:’arerafﬁzatf&n?’ arget Amount or the Group 2

7The PSAs contain specific directions regardmg how the Prmc;pal Distribution Amount
must be distributed. For example, the PSA for CWALT 2005-69 states, at Section 4.02, that the
Principal Distribution Amount shall be paid sequentially: “(i) to the Class A-R Certificates, until its
Class Certificate Balance is reduced to zero; (ii) concurrently, to the Class A-1, Class A-2 and Class
A-3 Certificates, pro rata on the basis of their respective Class Certificate Balances immediately
prior to such Distribution Date, until their respective Class Certificate Balances are reduced to zero;
and (iii) sequentially, to the Class M-1, Class M-2, Class M-3, Class M-4, Class M-5 and Class M-6
Certificates, in that order, until their respective Class Certificate Balances are reduced to zero.”

| ' ’
150973/2016 THE BANK OF NEW YORK MELLON Motion No, 0d10 ©f 19 Page 9 of 18
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Qvercollateralization fargef Amount, as the case may be, ,for such Distribi}tion Date” (emphasis
added). CWALT 2005-61 PSA.® |

Under this deﬁnitigﬁ,‘tbe Principal Distribution Amount has three components: (1) Class
Certificate Balapce (“Certificate Ba«lance”)g (2) Stated P:incipal‘ Balénc; of the Mortgage Loans
(“Loan Balance™) an;i (3) theAOvercoﬂaiéraiizatian‘ Target AmountA(“OT Target”). In other wprds,
the Certificate Balaﬁce is the aﬁaouuf of principal owed on the certificates; ihe Loan Balance is the
unpaid principal balance on the mortgage loans securing thg certificates; and the OT Target is an
established target for tﬁe Loan Balance to exeeedt};'e Certi_ﬁcate Balance. i,

Tiiden Park, Prc;sms and Blue Mountain contend that the Prmczpal Distribution Amount is
caiculated using the ccrtxﬁcatc balances “m;medlately prior” to the Distribution Date, as expressly
stated in the Principal Distribution Amount deﬁnmon. They further assert that the Principal
Distribution Amount shou}d be calculated ﬁ,sing the simpliﬁed forrﬁula:ﬂ Cértiﬁcgte Balance les:sv ()

Loan Balance plus (+) OT Target.

In contrast, AIG and the Institutional Investors argue that the Principal Distribution Amount -

should be calcuiated using ceriiﬁcate balaaéeé that have first been adjusted upwarf;i in the amount of
the Allocable Share on the DlStribUtIOﬁ Date and ihe Prmcapal Dlsmbutlon Amount should then be
paid out based on pre-distribution cemﬁca‘{e balances AlG and the Institutional Investors argue
that this distribution method i‘s.conéistsnt with the text of the Governing Agreements, as *&ell as the
overcollateralization and subordination features of tﬁe Fourteen Trusts.

Center Court agrees with AIG and the Institutional §nVestors that the Principal Distribution
Amount should a.ccoz;mt for thé amount of the Aiiocéble Share. Héwevcr, Center Court argues that

the Governing Agreements require a write up first, pay second distribution. First, Center Court

8 The PSAs for the other thirteen trusts at issue contain substantlally similar definitions for
Principal Distribution Amount. : :
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asserts that Available Funds must exclude a Subsequent Recovery in the montﬁ that it is received
because it falls within the “Amount Held for Future Distribution.” Secoﬁc?, Centef Court claims
that, even though a Subsequent Recovery is withheld for distribution in the month it is received, 5
Subsequent Recovery must be allocated to increésc’c;‘;ftiﬁcaté balances in the month that it is
received. As aresult O:f this timing, Centef Court concludes that certificate balances must be
written up first in the amount of thé Allocable Share, and then distributed to certificates.

The practical difference between the part;es’ ‘positians is that: (1).under Tilden Park,

Prosiris, and Blue Mountain’s interpretation, the Principal Distribution Amount essentially equals

the OT Target, and (2) under AIG, the Institutional Investors, and Center Court’s interpretation, the

Principal EDism’butio‘n ‘An‘}mmt essentially eq_ua}s tbe.ﬂliocgblé Share plus the OT Target.

An iliustratioﬁ of thejdifference between tﬁ_e two positions follows. Assuming that a trust’s
Allocable Share is $56 million, and its OT Target is $6.3 million,’ under the pay first, write up
second method, the Principal Distribution Amouht is equal to the Certificate Balance minus {-) the
Loan Balance plus (+) the OT Target. Because‘thé' Certificate Balance and Loan Balance are equal
(due to the lack of overcollateralization), ‘she,Prinéi;‘{alj‘Distributicn Amount equals the OT Target,
i, $63 million. L |

Under the Standard Intex method, the };rinci;;}al Distribution Amount is .eﬁual to the
Certificate Ba]ancé plus («#) the Allocable Shar;e.miﬂus (-) the Loan Balance plus (+) the OT

Target.' Again, as the Certificate Balance and the Loan Balance are equal and cancel each other

* The example of Allocable Share and OT Targét amounts are taken from AIG’s
memorandum of Ia_w. S ' .

1 In its memorandum of law, AIG argues that the Standard Intex method should apply and
cites to the affidavit of James K. Finkel, which contains a formula for calculating the Principal
Distribution Amount, 7.e., (Certificate Balance + Allocable Share) — (Loan Balance — OT Target).
This formula can be simplified to Principal Distribution Amount = Certificate Balance (+)
Allocable Share (-) Loan Balance (+) OT Target, as shown above.
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|
effectively, the Principal Digtribution Amount equals the Allocable Share plus (+) the OT Target — f
i.e., $56 million + $6.3 miﬂion, or $62.3 million.!! | |
i Thus, under the pay ﬁ>rst, write Qp'sec_:ond distribution méthod, the Principal Distribution
| Amount is $6.3 million, whioh goeg to paj,f sénior investors until ’their certificate ?)aiances equal
zero, with the remainder éf the AEIocabl¢ Share to) pay certificates with realized losses in order of
seniority. o |
However, under ttht;andard In;ex method, tﬁe Principai Dis&ibution Amount is $62.3
; million, which means tha;’the entire Aﬁocable Sharé rcinainﬁng aﬁer interest goes to pay investors
in order of seniority until their certificate balances equal zert;x As shown by this example, the
parties’ positions reéu}t in a significant disparity inv'hnew the Allocable Shafe is distributed.
A‘lth.ough the partiesﬁ sharply dispﬁte how the Principal Distribution Amount should be
‘ calcuiated, the Governing Agréement provides a straightforwafd directive regérding the amounts
that need to be gathered, addéd togethér, and subtracted i;x order to calculai; the Principal
| Distribution Amount. The.definition of}thé Principai Distribution Amount states that it is the
amount equal to the excess of the “Class Certiﬁ’cat;‘a Balance . . . immediatély‘ prior to such
Distribution Date” over the excess of ’;hé “Stated Principal Balance of the I‘;»f'iortgage Loans” over

the Overcollateralization Target Amount, i.e., Certificate Balance less (-) Lban Balance plus (+) OT

~

Target — the same formula put forth by Tilden Park,‘ Prosiris, and Blue M{:sgmltain.‘2 As the

Governing Agreements expressly indicate how to calculate the Principal Distribution Amount, the

i Center Court’s method results in the same Principal Distribution Amount as the Standard
Intex method. However, the Allocable Share is added first to increase the Certificate’ Balance
amount, rather than separately adding in the Allocable Share as under the Standard Intex method.

2 More specifically, this equation is derived from Certificate Ralance — (L.oan Balance ~ OT
Target).

s
bt
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Trustee must follow tﬁis déﬁﬁiﬁon to calcuiéie What po"rti(;z.l’of the‘AHc;ciafbl;S;Siharé must be‘
distributed to cemﬁcateholders as the Prlnmpal Dismbuuon Amcsunt g

AIG and the Insmutlonal Investors ar gue that the text, ovcrcoliaterallzatlon, and
subor dmatmn features of the I’aurteen Trusts Governmg Agreement@ require the Trustec to
distribute the Allocable Sharc using the Standard Intex methc}d The Standard Intex method
however, acids an exira step 1he additlon of the Allocabie Share - that is nc)t reﬂccted anywhere in
the definition Of the Pr mcxpai Dzstrlbutzon Am@unt thie AIG and the Instltutmnai Investors "
assert that the text of the Govermng Agxcementg Suﬁport d:strzbutmn accordmg to the Standard |
Intex method there is no iexma} basis in the Governmg, Agxeements for acic%mg the Aliocabic Share
to the calculation of the Prmmpal Dlstributlcn Amount . | . |

I fuiiy agree wxiﬁ AIG and the Instztutlcanal Investoré that the overcallaterahzauon and
subordmatwn features of the Govemmg Agreements are desxgned to protect sémor mvcsmrs and
ensure that they are paid thelr prmmpal hrst Hﬂwevcr, the pames pla,mly understood when they.
negotiated the Settlemem Agreement that. there o@uid be mstances where the Governmg | |
Agreements’ genera§ subordmanon scheme; may n(}t épply Indeed at oral argument on August 31,
2016, the Trustee’ s counscl expressly admrited that “Secimn 3(d)(}) of the settlement agreement
provides that, ‘once the allocable shares has hlt those accounis thc trustee shali d1str1bute itto -
investors in accc\)rdanc’e with the dzsmbutlon prov;mons Qf the govemmg aéréements “So that it
was our understandmg, then- and now thai thera, u;)uld be differem :{,suhs obtammg a (sm) dxffereni
trusts. o

Furthcr Trustee’s counsel Stated “[t}hese are wn'h thesc common iaw PSAS are basmally
all equity rather than debt but most of thern Iook hke dcbt T h;s is the one that locks like equxiy
And so the settlement agreement does comemplate what ciasses other than the highest most mlght
get some. And it draws the hne beiaw whzch taey wcn 1 go [depen,ding on]v [w]hatever the PSA
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or the indenture said.” Accordingly, the general intent of the Governing Agreements to protect
senior certificateholders over junior certificateholders does not operate to override the plain and

LY

unambiguous terms.of the Setﬂeme’nﬁ Agreement, which directs that the Alioéable Share must be
f distributed as a Subsequent Recovery
‘ In addition, I find Center Ccmrt 8 argumem f(}r a write ué first, pay second dxsmbutzon
methaé to be unpersuaszve Though Center Court correctly points out that the daﬁmtlon of
“Avallable Funds” exclucfes the “Amount Held for D;stubumon,” the Settlement Agreement
expressly requires the Allocable Share to be ireated as though it were a Subsequem Recovery
available for distribution on the D:smbuhorx Date The Allocable Share flows into Ava:lable
! Funds, and is not an Amount Held fer Distribution that wxll be distributed in the followmg month
Further, contrary to Center Court’s interpretation, th‘e Governing Agreements require the Principal
Distribution Amount to be éaiculaied u§ing certificate balances immédiately prior to the
Distribution Date, and not as of any date. | |
As an alternative argument, AIG contends ihaf the Settlement Agreement and Governing
Agreements are amblguous AIG asscr{s that the Court should interpret the Settlement Agreement
and the Govermng Agreements in keepmg with the “clear intent of the parties. . . that the most
senior tranches are paid first and the more junior tranches would generally recei‘;*e nothing from the
setﬂemerit"’ However, BecauSe the Settlement Agféement and Governing Agreements are clear
regarding how the Allocable Share must be distributed and how the corresponding Principal
i Distribution Amount must be calculated, 1 éeclin'e; to find an ambiguity in the agreements. “Courts
; should not strain to ﬁ:nd contractual ambiguities 'whére theif do not exist.” Diaz v, Lexington
- Exclusive Corp., 59 A.D.3d 341, 342 (1st Dep’t 2009),
AIG further contends that distributing a s.ig.aiﬁcarxt portion of the Allocable Share to junior
certificates with realized losses must be avoided becguée it is a commercially absurd result. AIG
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appears to argue that, in hght of this absurd result; the Court should supply terms to the Settlement
Agm&ment and Govermng Agreements fo ensure that the Allocable Share is distributed pursuant to
the Standard Intex method.

- Under New Yér_k law, even in the .absance of'a claim for refc}rmation, caurts “may as a
matter of interpretation .éarry out the iﬁtentian of a contract by transposing, rejecting, or supplying
words to make the meaning of the contract more clear.” Wallace v. 600 Partners Co., 86 N.Y.2d
543, 547 (1995). This “approach is af}?mpriate onlyf in those limiféd instances where some |
absurdity has been identified or the contract would otherwise be unenforceable éither in whole ér in
part.” Id.

Here, it is neither an absurd or unenforceable "ref‘sult‘ that the Principal Distrigufion Amount
calculated under the Governing Agreements may be small in proportion to the entire amount of the
Allocable Share, resulting in the majorsty of the Allocable Share to be distributed to certificates
with real&ed losses, paraculdrly because the parues anilcapated 1hat this resuit might occur. Even if
this distribution can be characterized as unusual, terms that are “novel or unconventional” do not
render a result absurd, Wallace, 86 N.Y.2d at 548; Jade }éeaZzy LLC v. Citigroup Comméréiaf
Mortg. Trust 2005-EMG, 20 N.Y.3d 881, 884 (2012). Moreover, it is not absurd that, once the
Principal Distribution Amount is dis&il;uted, it is in fact the senior certificates with realized losses
that will be paid first before ju;;xior certificates with realized losses. B3 |

Lastly, AIG and the Institutiaﬁal Investors argue that the Settlement Agreement’s purpose

will not be achieved if the Allocable Share is primarily distributed to junior certificates with

 See, e.g., CWALT 2005-61 PSA, Section 4.02(a)(4) states that the remaining Available
Funds shall be distributed “sequentially, to the holders of the Class 1-A-1, Class 1-A-2, Class 1-A-
3, Class 1-M-1, Class 1-M-2, Class 1-M-3, Class 1-M-4, Class 1-M-5 and Class 1-M-6 Certificates,
in that order, in cach case in an amount equal to the Unpaid Realized Lioss Amount for each such

Class.” -
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realized losses. They argue that the purpose of the Settlement Agreement isto compensate
certificateholders for past and future losses caused by the allegeﬁ breaches of representations and
warranties, but that the pay first, write up second method will result in a distribution based
primarily on past losses only.!*

While I understand that the plain language of the Settlement Agreement and Governing
Agreements do not reflect the senior certificateholders’ belief as to how Allocable Shares would be
distributed with respect to these few trusts, I may not look beyond the four corners of the relevant
agreement to determine the parties’ intent, when the contract language itself is clear.!® Where the
“parties set down their agreement in a clear, complete document, their writing should as a rule be
enforced according to its terms. Evidence outside the four corners of the document as to what was
really intended but unstated or misstated is generally inadmissible to add to or vary the writing.”
W.W.W. Assocs., Inc. v. Giancontieri, 77 N.Y .2d 157, 162 (1990); Vision Dev. Grp. of Broward
ﬁCty., LLC v. Chelsey Funding, LLC, 43 A.D.3d 373, 374 (1st Dep’t 2007). In the interpretation of

contracts, our courts are concerned “with what the parties intended, but only to the extent that they

14 The parties argue that statements made by Trustee’s counsel Jason Kravitt in the prior
Article 77 proceeding support their various arguments. In the prior proceeding, Kravitt stated:
“I[tThe way we wrote the Settlement Agreement is that it’s the tranches who are most senior who
suffered losses who get the cash first, therefore, the people who are holding subordinated and most
subordinated tranches, likely, will not get any cash out of the settlement if the losses in the
settlement went to any of the senior level tranches . . . [W]e also set in some rules to make sure that
subordinate tranches didn’t get money before senior tranches.”

'S AIG and the Institutional Investors also argue that distributing a significant portion of the
Allocable Share to junior certificates with realized losses is unfair because a settlement payment
distributed over several months would not have resulted in the majority of the Allocable Shares to
be distributed to junior certificateholders. As discussed above, it is in fact senior certificates with
realized losses that will be paid before junior certificates with realized losses. In addition, the
parties clearly knew that the Allocable Shares from the Settlement Agreement were enormous lump
sums that would flow into the trusts, but they did not write the Settlement Agreement to account for
this potential outcome,
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evidenced what they mtended by what they wrote.” Roa’oz’ztz V. Nepmne Paper Pmds 22 N.Y. 2d
383,387 (1968) (mtemai cztanon omltted) | ‘ | A o | A

The pames to the Settiemcnt Agreement undoubtediy set oui to create onev giobal settlement
to resolve the cianns of 53(} nusts each wuh dxffermg Governmg Agreemcnts Through

und(}ubted y dxfﬁcult and lengthy negouatzons, the pames chose the defi ned term “Sabsequent

Recovery” as set forth in the differing PSAs — a choxce that is responmble f{}r thc outcome in thls

v

decision.

In'mterpretmg cc;ntracts‘ cour ts 100}( “to the éb}eotlve meanmg af contractuai language ﬁm
to the parties’ mdmduai subjectwe undcxstaﬂdmg of it.” Ashwood Capzfa.? Im: 99 AD.3d at 6.
Our courts “apply this rule w;th even greater force” —.in cases hke ti‘ns (}ne Z mvolvmg

commerozal oontracts negotlated at arm ’s iength by SOphiSth;ited counseled busmesspeopie » Id
Upon careful exammauon of the p}am Eanguage of the Settiement Agreemem and Govermng
Agreements, I find that thexr Ob_} e:ctwe meanm g 13 to d1rect the Tmstee to dzstrlbute the Aliocabie
Shares for the {“ourteen Trusts using the pay ﬁrst wrxte up second method which mciudes the
calculation of the Principal. Dzstrxbuuon Amount pursuant to the terms of tthe Govermng

Agreements. “ o ‘ | - a L

Tiidcn Park aﬁd?roé’iri& afso réquesi iﬁat the Trustee‘distfibut:e'the?»Niacable Shares for the
I‘ourtéen Trusts as of F cinuary 25, 2016 - the ncxt é:strﬁmnon r}ate af[er thls pmceedmg was
commenced. 'E‘hey argue that I Should dxrect distr Lbutwn as of this date based on the Insututmnal
Investors’ attempt to delay thxs proccedmg in mder to dwert payment té themselves |

I agree Wlth AIG and 1}1@ Instltutmnal Invcstors that thcre 18 no support in the Gavemm g'
Agreements fora dlsirabutiorix to relate back to a prmr set of cemﬁcate baiances f‘urther I note that
the two partlal judgments prevmu;siy entered i thzs pzoceedmg dlrected dlstnbutlcm as of the next

available distribution date and dzd not relate back to Februaxy 2016 I do not ﬁnci any reason to
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depart from that procedure in ‘th’is‘ cése. I therefore d?z'ect the Trustee to (iitist.ri*aute the Ailocébic
Share for the Fourteen Trusts on the next available distributim date, in accordance with this
decision. | | |

Lastly, I deny the pentmner s request for (a) an order that the Court shall retain exclusive
‘ jurisdiction over this matter for the purpeses of rendering addltaonai mstructlons as are necessary or

appmprzatc in the administration of the Covered Trusts and (b) an order barring htlgatmn of the

questions raised herein outside the context of this prqceedmg. If the parties need additional
instructions or an order bai‘ring further i”itiggtion of iﬁe quéstions- raised here, the palﬁes.ma'y seek .
: such relief as necessary. | H
! In accordance with thé foregoing, it is hei*eby»:’l )

ORDERED that the branch of the Bank of New York Meiion 3 peuuon seeking judicial
instructions related to CWABS 2006-12 is severed and granted as described above; and it is further

ORDERED that the branch of the ;Qank of New York Mellon’s petltmn seeking judicial
instructions related to'CWALT,EZOOS'-(S 1, CWALT 2005-69, CWALT 20(}5-7-2, CWALT 20@5»?6,
CWALT 2005-IM1, CWALT ZOOG—OAI{) CWAL;F.» 2006-OA14 CWALT 2006-OA3, CWALT
, 2006-OA7, CWALT 2006- OAS, CWALT 2007 OA3, CWALT 2007- GAS CWMBS 2006 3, and
CWMBS 2006 OAS i 18 se\fered and granted as de%crxbed above

Settle judgments.

This constitutes the decision and order of the Court.

DATE: i 3\31\“%

A A
\ SALIANN\SCAWLLA, JSC

i H . )

15087312016 THE BANK OF NEW YORK MELLON  Motion No. 0019 Of 19 Pago 18 of 18

21 of 21



